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Determination of the Parties Involved in the Debt-bearing Case
of One Spouse and Subsequent Relief

DENG Ji-hao, HE Quan-quan

(East China University of Political Science and Law, Shanghai 200042, China)

Abstract: There are differences in the causes of debts and the performance between “the community debts of the couple” and

the “joint debt”. When lawsuits are filed against them, the litigation form should be an inherently necessary joint litigation. When a

creditor sues only one nominal debtor, it may constitute a disqualification for the defendants in the proceedings. Learning from the theo-

ry of Litigation elements in Germany and Japan, the court can conduct the Functional Investigation on the issue of Qualification for the

Proper Party, but the lawsuit materials should follow the Adversary Doctrine. On this basis, if the court deems that it is necessary to

carry out the joinder of an additional party, the court should explain to the parties which have participated in the litigation. Only by this

way can change the illegal status of the litigation. If the courts did not apply the Right of Interpretation, and thus the improper judgment
was made, the only way to allow the creditor to be satisfactorily remedied is Retrial.

Key words: community debts of the couple; indispensable joint action;

qualification for the proper party; joinder of an ad-

ditional party; retrial



